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DURABLE POWER OF attorney FOR HEALTH CARE 23-06.5-04 

6. "Health care provider" means an individual or facility licensed, cer
tified, or otherwise authorized or permitted bylaw to administer 
health care, for profit or otherwise, in the ordinary course ofbusiness 
nesa or professionalpractice. 

7. "Long-term care facility or"long-term care services provider" 
means a long-term care facility as defined in section 50-10.1-01. 

8. "Principal" meam an adult who is a resident of this state and who 
haa executed a durable power of attorney for health care. 

23-08.&03.Scope ond duration of authority. 
1. Subject to the provisions of thischapter and any express limitations 

set forth by the principal in the durable power of attorney for health 
care, the agent haa the authority to make any and all health care 
decisions on the principal's behalf that the principal could make. 

2. 	After consultation with the attending physician and other health 
care providers, the agent shall make health care decisions: 
a. In accordance with the agent'sknowledge of the principal's

wishes and religious or moral beliefs aa stated orally, or as con
tained in the durable power of attorney for health care or in 
declaration executed pursuant to chaptar 23-06.4; or 

b. If the principal's wishes are unknown, in accordance with the 
agent's assessment of the principal's beat interests. 

3. Under a durable power of attorney for health care, the agent's au
thority is in effect only when the principal la& capacity to make 
health care decisions, aa certified in writing by the principal's at
tending physician and filed in the principal'smedical record. 

. 4. The principal's attending physician shall make reasonable efforts to 
inform the principal of any proposed treatment, or of any proposal to 
withdraw or withhold treatment. 

5. Nothing in thischapter permits an agent to consent to admission to 
a mental health facility, state institution, or security unit of a long
term care facility fora period of more than forty-five days without a 
mental health proceeding or other court order, or to psychosurgery,
abortion, or sterilization, unless the procedure is first approved by 
court order. 

23-08.5-04.restrictions on who can act aa agent. A person may 
not exercise the authority of agent while serving in one of the following 
capacities: 

1. Theprincipal's health care provider;
2. A nonrelative of the principal who is an employee of the principal's 

health care provider; 
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3. The principal’s long-term care cervices provider; or 
4. A nonrelative of the principal who ie an employee of the principal’s

long-term care services provider. 

xuWl.b.(w. Execution and witnesses The durable powerof attor
ney for health care must be signed by the principal in the presence of at 
least two or more subscribingwitnesses neither of whom may, at the time 
of execution, be the agent, the principal‘s health or long-term care services 
provider orthe provider‘s employee,the principal’s spouse or heir, a person
related to the principal by bloodor adoption, a person entitled to any part, f 
the estate of the principal upon the death of the principal under a will or 
deed in existence or byoperation of law, orany other person who b,at the 
time of execution, any claim against the &ate of the principal. The wit
nemea shall affirm that the principal appearedto be of sound mindand tree 
from duress at the time the durable power of attorney for health care was 
signed and that the principal affirmed that the principal was aware of the 
nature of the documentsand signed it freely and voluntarily. If the princi
pal is physically unable to sign, the durable power of attorney for health 
care may be signed by the principal’s name being written by some other 
person in the principal’spresence and at the principal’s direction. 

23.08.5=06. Acceptance of appointment -Withdrawal. To be ef
fective, the agent must accept the appointment in writing. Subject to the 
right of the agent to withdraw, the acceptance creates a duty for the agent 
tomake healthcare decisions on behalf of the principal at such time (u the 
principal becomes incapable. Until the principal becomes incapable, the 
agent may withdraw by giving notice to the principal. after theprincipal 
becomes incapable, the agent may withdraw by giving notice to the attend
ing physician. The attending physician ahall caw the withdrawal to be 
recorded in the principal’# medical record 

23~547.revocation 
1. A durable power of attorney for health care in revoked: 

a. By notification by the principal to the agent or a health care or 
long-term care services provider orally, or in writing, or by m y  
other act evidencing a specific intent to revoke the power 

b.By execution by the principal of a subsequent durable power of 
attorney for health c e r e ;  or 

c. 	 By the divorce of the principal and spouse where the spouse is 
the principal’s agent. -
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DURABLE POWER OF ATTORNEY FOR HEALTH CARE 23-06.5-10 

2. 	A principal's health care or long-term care services provider who in 
informed of or provided with a revocation of a durable powerof 
attorney for health care&dl immediately record the revocation in 
the principal’s medical record and notify the agent, the attending
physician, and staff responsible forthe principal’scareof the revoca
tion. 

2%08SO& Impaction and disclosure of medical information. 
Subject to any limitations set forth in the durable power of attorney for 
health care by the principal, an agent whom authority b in effect may for 
the purpose of making health cam decisions 

1. Request, review, and receive any information, oral or written, re
garding the principal’sphysical or mental health, including medical 
and hospital recorda; 

2. 	Execute any releama or other documents which may be required in 
order to obtain such medical information; 

3. Consent to the disclosure of such medical information. 

23-06,!". Action by provider. 
1. A principal’s health cam or long-term care services provider, and 

employeesthereof, having knowledge of the principal’s durable 
power of attorney for health care,are bound to follow the directives 
of the principal's designated agent to the extent they are consistent 
with this chapter and the durable power of attorney for health care. 

2. 	If because of a moral orother conflict with a specificdirective given
by the agent, a principal's health care or long-term care service8 
provider findsit impossibleto follow that directive, the provider har 
the duty to inform the agent and if possiblethe principal, and take 
all reasonable atepa to M e r  care of the principal to another 
health care provider who is willing to honor the agent'# directive. 

!&085-10. freedom from influence 
1. A health care provider, long-termcareservices provider, health care 

service plan, insurer issuing disability insurance self-insured em
ployee welfare benefit plan, or nonprofit hospital service plan may 
not charge a pereon a different rataor requireany person to exacute 
a durable power of attorney for health careu I condition of administration 
sion to a hospital or long-term care facility nor rn a condition of 
being insured for, or receiving, health care or long-term care wr
vim. Health care or long-term care services may not be refwed 
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23-06.5-11 HEALTHANDSAFETY 

because a personhas executed a durable powerof attorney for 
health care. 

2. A durable power of attorney for health care io not effectiveif, at &e 
time of execution, the Principal in a resident of a long-term care 
facility unless a recognized member of the clergy, an attorney li
censedto practice in thisstate, or a person asmay be designated by 
the department of human services or the county court for the county 
in which the facility is located, signs a statement affirming that the 
person has explained the nature and effect of the durable power of 
attorney for health care to the principal. It in the intent of thio 
subsection to recognize that some residents of long-term care facili
ties are insulated from a voluntary decisionmaking role,by virtue of 
the cuetodial nature of their care, 90 as to requirespecial assurance 
that they are capable of willingly and voluntarily executing a dura
blepower of attorney for health care. 

3. A durable power of attorney for health care is not effectiveif,at the 
time of execution, the principal is being admitted to or L a patient 
in a hospital unless a person designated by the hospital s i p  a 
statement that theperson has explained the natureand effect of the 
durable powerof attorney for health care to the principal. 

25-08.S-11. Reciprocity. This chapter does not limit the enforceabil
ity of a durable power of attorney for health care or similar instrument 
executed in another state or jurisdiction in compliance with the law of that 
state or jurisdiction. 

23-06.bl2. Immunity.

1. A person acting as agent pursuant to a durable power of attorney for 

health care may not be subjected to criminal or civil liability for 
making a health caredecision in good faith pursuantto the termsof 
the durable power of attorney for health care and the provisions of 
this chapter. 

2. A health care or long-term care services provider,or any other per
son acting for the provider or under the provider's control may not 
be subjected to civil or criminal liability, or be deemed to have en
gaged in unprofessionalconduct, forany act or intentional failure to 
act done in good faith and with ordinary care if the act or inten
tional failure to act ir done pursuant to the dictatea of the durable 
power of attorney for health care, the directives of the patient's 
agent and the provieions of this chapter. 

, 
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!SM.&l3. guardianship authority -Conflictin# dachation. 
1. unless a court of cornpetant juridiction determine otherwise a 

durable power ofattorney for health cam executed pursuant to this 
chapter takes precedence over any authority to nuke m e d i d  decision 
sionr grantad to a guardian pursuant to chapter 30.1-28. 

2. To tho extent a durable powor of attanmy for health care conflicts 
with a declaration executedin accordance with chapter 25-06.4, the 
instrumentexecuted later in time controls. 

23-0&615. Validity of previously executed durable powem of 
attorney. this chaptardoes not the validity or enforceabilityofduration 
blepowem of attorney pertaining to health care executes before July 17, 
1991. 

25-06.bl8. Uw of statuatory form. The statuatory form of durable 
power of attorney described in semion 23-06.5-17 may be uead and ir the 
preferred form by which 1person may executa a durable power of attorney
for health care pursuant to thin chapter. It ir known aa "the statutory form 
of durablepowerof attorney for health care". 

2".&17. Statutory form of durable power of attorney The 
statutory formofdurable power ofattorney k u follows 

STATUTORY FORM DURABLE POWER OF attorney FOR 

HEALTH CARE 


WARNING TO PERSON EXECUTING "HIS DOCUMENT 


this ir an importantlegal document which ia authorizedby thogeneral 
lam of this state. Before executing this document, you should know these 
important facta 

You must be 8t leut eighteenyeam of age md8 mident of tho state of 
North Dakota for this document to be legally valid and binding. 
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23-06.5-17 HEALTHANDSAFETY 

Thin document gives the person you designate Myour agent (theattor. 
ney in fact) the power to make health care decisions for you. Your agent 
must act consistentlywith your desires as stated in thisdocument or other. 
wise made known. 

Except asYOU otherwise specify in thisdocument, thisdocument g i v e  
your agent the power to consent to your doctor not giving treatment or 
stopping treatment necessary to keep you alive. 

Notwithstanding this document, you have the right to make medical 
and other health care decisions for yourself 80 long as you can give in
formed consent with reape& to the particular decision 

This document gives youragent authority torequest, consentto,refuse 
to consent to,or to withdraw consent for any care, treatment, service, or 
procedure to maintain, diagnose, or treat a physical or mental condition if 
you are unable to do 80 yourself. This power is subject to any statement of 
your desires and any limitation that you include in this document. You 
may state in thisdocument any types of treatment that you do not desire. 
In addition, a court can take away the power of your agent to make health 
care decisions for youif your agent authorizes anything that is illegal acta 
contrary to your known d e ,  or where your desiresare not known, does 
anything that ie clearly contrary to your best interest. 

unless you specify a specific period, this power will exist until you 
revoke it. Your agent's power and authority ceases upon your death. 

You have the right to revoke the authority of your agent by notifying 
your agent or your treating doctor, hospital, orother health care provider 
orally or in writing of the revocation. 

Your agent has the right to examine your medical recorda and to con
sent to their disclosure unless you limit this right in thin document. 

This document revokes any prior durable power of attorney for health 
care. 

You should carefullt read and follow the witnessing procedure de
scribed at the end of this form. This document will not be valid unless you 
comply with the witnessing procedure.

If there is anything in thisdocument that you do not understand you
should ask a lawyer to explain it to you.

Your agent may need thin document immediately in case of an emer
gency that requires a decision concerning your health care. Either keep 
this document where it is immediately available to your agent and alter
nate agents, if any, or giveeach of them an executed copy of thisdocument. 
You should give your doctor an executedcopyof this document. 

1. DESIGNATION OFHEALTH CARE AGENT. I, 

(insert your name and address) 

do hereby designate and appoint: 

q & - O &  

.I . 



STATE: n o r t h  DAKOTA 
a t t a c h m e n t  4.34-A 
PAGE 17 

DURABLE POWER OF ATTORNEY FOR HEALTH CARE 23-06.5-17 

(insert name, address, and telephone number of one individual only 
aa your agent to make health care decisions for you. None of the 
following may be designated an your agent: your treating health 
care provider, a nonrelative employee of your treating health care 
provider, an operator of a long-term care facility, or a nonrelative 
employee of an operator of a long-term care facility.) ~ I Bmy attorney 
in fact (agent) to make health caredecisions forme aa authorized in 
thisdocument. Forthe purposes of this document, health caredeci
sion’’ meam consent, refusal of consent orwithdrawal of consent to 
any care, treatment, services or procedure to maintain, diagnose,or 
treat an individual‘s physical or mental condition. 

2. CREATION OF DURABLE POWER OF ATTORNEY FOR 
. 	 HEALTH CARE. By this document I intend to create a durable 

power of attorney for health caret. 
3. GENERAL STATEMENT OF AUTHORITY GRANTED. Subject to 

any limitations in thio document, I hereby grant to my agent full 
power and authority to make health care decisions for me to the 
same extent that I could make such decisions formyself if I had the 
capacity to do so.In exercising this authority, my agent shall make 
health care decisions that are consistent with my desire8 aa stated 
in this document or otherwisemade known to my agent, including 
my desires concerningobtaining or re- or withdrawinglife-prolonging 
longing cam, treatment, services and procedures 
(If you want to limit the authority of your agent to make health care 
decisionsforyou,you can state the limitations in paragraph 4, 
“Statement of him,Special provisions and Limitations”, below. 
You can indicate your desires by including a statement of your de
sires in the same paragraph.) 

4. STATEMENT OF DESIRES, SPECIAL PROVISIONS, AND LIMI-
TATIONS. (Your agent mu& make health care decision that are 
consistent with your known desires You can,but are not required 
to,state your desirea in the space provided below. You should con
sider whether you want to include a statement of your desirea con
cerning lift-prolonging care, treatment, services and procedures 
You can also include a statement of your desires concerning other 
matters relating to your health care.You can also make your de
sire~known to your agent by discussing your desires with your 
agent or by some other meam. If there are any types of treatment 
that you do not want to be you should stab them in the pace
below. If you want to limit in any other way the authority given 
your agent by thin document, you should stab the limits in the 
space below. If you do not &abany limits, your agent will have 
broad powem to make health care decisions for you, except to the 
extent that there am limits provided by law.)

In exercising the authority under this durable power of attorney 
for health care, my agent shall act consistently with my desires a~ 

I 



STATE : NORTH DAKOTA 	 a t t a c h m e n t  4.34-A 
PAGE 18 

23-06.!3-17 healthandsafety 

at&below and L subject to the special provisions andlimitations 
stated below: 
a. Statement of desires concerning lite-prolonging care, treatment 

services and procedures: 

b. Additional atatanent of desires special provisionsa and limita
tions regarding health care &*OM: 

(You may attach additional pages if you need more space to com
plete your statement. If you attach additional pages you must 
date and sign EACHof the additional pages at thesametime you 
date and sign thio document.) If you wish to make a gift of any 
bodily organ you may do 00 pursuant to North Dakota century 
Code chapter 23-06.2, the Uniform Anatomical gift Act. 

5. INSPECTION AND DISCLOSURE OF INFORMATION RELAT-
ING TO MY PHYSICAL OR MENTAL HEALTH. Subject to any
limitations in this document, my agent has the power and authority 
to do all of the following: 
a. Request, review,and receive any idormation,verbal or written, 

regarding my physical or mental health, including medical and 
hospital record^. 

b. 	 Execute on my behalf any releanee orother documentsthat may 
be required in order to obtain this information. 

c. Consent to the d i s c l o s u r e  of this information. 
(Ifyou want to limit the authority of your agent to receive and 
disclose information relating to your health, you muat state the 
limitations in paragraph 4, "Statement of desires Special %vi
sions, and limitations above.) 

6. SIGNING DOCUMENTS, WAIVERS, AND RELEASES. Where 
necessary to implement the health care decisions that my agent ib 
authorized by this document to make, my agent has the power and 
authority to execute on my behalf all of the following: 
a. documents titled or purporting to be a "Refund to permit treatment 

m a t "  and "Leaving hospital Against Medical Advice". 
b. Any necessary waiver or releame from liability requiredby a hoe 

pifd or physician 
7. DURATION. unless you'- a aborter period in the space ba 

low, this power of attorney will exist until it L revoked.)
Thin durable power of attorney for health care expires on 

(Fill in this ONLY if you want the authority of your agent to 
end on a specific date.) 
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DURABLE POWER OF attorney FOR HEALTH CARE 23-06.5-17 

8. DESIGNATION OF ALTERNATE AGENTS. (You are not required 
to designate any alternateagents but you may do so.Any alternate 
agent you designate willbe able to make the same health care 
decisions as the agent you designated in paragraph 1, above, in the 
event that agent is unable or ineligible to act as your agent. If the 
agent you designated is your spouse,he or she becomes ineligibleto 
act as your agent if your marriage is dissolved Your agent may 
withdraw whether or not you are capable of designating another 
agent.)
If the person designated asmy agent in paragraph 1is not available 
or becomesineligible to act as my agent to make a health care 
decision for me or loses the mental capacity to make health care 
decisions for me,or if I revoke that person's appointment or author
ity to act as my agent to make health care decisions for me,then I 
designate and appoint the following persons to serve asmy agent to 
make health care decisions for me as authorized in this document, 
such persona to serve in the order listed below: 
a. First Alternate Agent: 

(Insert name, address, and telephone number of first alternate 
agent.)

b. Second alternate Agent: 

(Insert name, address, and telephone number of second alternate 
agent.) 

9. PRIORDESIGNATIONSREVOKED. I revoke any prior durable 
powerof attorney for health care. 

DATE AND SIGNATURE OF PRINCIPAL 

(YOUMUSTDATE AND SIGN THIS POWER OF 


ATTORNEY) 


I sign my name to this Statutory Form Durable Powerof Attorney For 
Health Care on at 

(date) (city) 

(you sign here) 
. 	 ( T H I S  POWER OF a t t o r n e y  WILL NOT BE VALID UNLESS IT IS 

SIGNEDBY TWO (2) QUALIFIED WITNESSES WHO ARE PRESENT 
WHEN YOU SIGN OR ACKNOWLEDGE YOUR SIGNATURE. IF YOU 
HAVE ATTACHED ANY a d d i t i o n a l  PAGES TO THIS FORM, YOU 
MUST DATE AND SIGN EACHOF THE ADDITIONAL PAGES ATTHE 
SAME TIME YOUDATE AND SIGN THIS POWER OF ATTORNEY.) 
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s t a t e m e n t  OF WITNESSES 

This document must be witnessed by two (2) quaiifid adult witnesses 
None of the following may be uaed as a witness 

1. A personyou designata UI your agent or alternate agent; 
2. A health care provider 
3. An employee of a health care provider, 
4. The operator of a long-term caret facility; 
5. An employee of an operator of a long-term care facility; 
6. Your spouse 
7. A person related to youbybloodoradoption; 
8. A person entitled to inherit any part of your estate upon your death, 

or 
9. A person whohas at the time of executing thiadocument, any claim 

against your eatate. 
I declare under .penalty of perjury that the person who aiped or ac

knowledged thia document k pereonally known to me to be the principal,
that theprincipal signed or acknowledged thbdurable power ofattorney in 
my presence, that the principal appears to be of sound mindand under no 
duress, fraud or undue influence, that I am not the person appointed 88 
attorney in fact by thia document, and that I am not a health care provider, 
an employee of a health care provider; the operator of a long-term care 
facility; an employee of an operator of a long-termcare facility; the princi
pal’s spouse;a pereon related to the spouse by blood or adoption; a person
entitled to inherit any part of the principal’s estate upon death; nor a 
person who has,at the time of executing thie document, any claim against 
the principal’s eatate. 

Signature: Addre-:Residence 
I 	 print Name: 

Date: 
Signature: -residence address 
Print Name: 
Date: 

10. ACCEPTANCE OF APPOINTMENT OF POWEROF ATTORNEY. 
I accept thisappointment and agree to nerve an agent for health Can 
decisions. I underatand I have a duty to act consistently with the 
desires of the principal M expressed in this appointment. I under
&and that thia document gives me authority over health care decision 
dona for the principal only if the principal becomes incapable. I 
understand that I must act in good faith in exercising my authority 
under thiapower of attorney. I understand that the principal 
revoke thb power of attorney at m y  time in any manner. 
IfI choose to withdraw during the time theprincipal k competent I 
must n o w  the principal ofmy decision. If I choose to withdraw 
when the principal k incapable of making the principal’s health 


